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TI TLE 12
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SUBTI TLE 8
DI VI SI ON OF OCCUPATI ONAL SAFETY AND HEALTH
PART 1

GENERAL, LEGAL, AND ADM NI STRATI VE PROVI SI ONS
FOR OCCUPATI ONAL SAFETY AND HEALTH

CHAPTER 53
RULES OF PRACTI CE FOR VARI ANCES
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Historical Note: Chapter 53 of title 12 is based upon chapter 104 of
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the Hawaii Occupational Safety and Health Standards, Rul es and Regul ations.
[Eff. 7/11/74; am 6/7/76; am 8/23/79; R 7/12/82]

SUBCHAPTER | —GENERAL

8§12-53-1 Purpose and scope. This chapter contains rules of practice
for admi nistrative proceedings to grant variances and other relief under the
law. [Eff 7/12/82; am 2/14/00] (Auth: HRS 8396-4) (Inp: HRS §396-4)

8§12-53-2 Effect of variances. Al variances granted pursuant to this
chapter shall have only future effect. The director may decline to entertain
an application for a variance on a subject or issue for which a citation has
been issued to the enployer involved and a proceeding on the citation or a
rel ated i ssue concerning a proposed penalty or period of abatenent is pending
before the appeals board until the conpletion of the proceeding.
[Eff. 7/12/82] (Auth: HRS 8396-4) (Inmp: HRS §396-4)

812-53-3 Public notice of a granted variance. (a) Every final action
granting a variance shall be published for general circulation in the State at
| east once within three weeks following the action. Every final action shal
specify the alternative to the standard invol ved which the particular variance
permts.

(b) The applicant shall pay for the publication cost of publishing the
granted variance notice as required in section 12-56-3 prior to the public
noti ce being published. [Eff 7/12/82;, am 8/15/87; am 2/ 14/00]

(Auth: HRS 8396-4) (Inmp: HRS §396-4)

812-53-4 Form of documents. (a) No particular formis prescribed for
an application, which may be filed in proceedings under this chapter. Any
application and supporting docunmentation, if any shall be clearly |egible and
one original and one copy shall be filed. The original shall be typewitten,
and the copy may be carbon, printed, or processed. An application shall be
consi dered conplete when it contains conprehensive information to satisfy the
requi renents of sections 12-53-6 or 12-53-7.

(b) Each application or any other paper which is filed in proceedings
under this section shall be signed by the person filing or an attorney, or by
any other authorized representative.

Appl i cati ons.
(1) If an application filed pursuant to sections 12-53-6 or 12-53-7 is
i nconpl ete or does not conformto the applicable section, the
director may deny the application
(2) Notice of the denial of an application shall be given to the
applicant within ninety days of the director’s receipt of the
applicati on packet.

(3) A notice of denial shall include a brief statenent of the grounds

for the denial

(4) A denial of an application shall be without prejudice to the filing

of anot her application

(5) If an application is accepted, the applicant will be so notified by

t el ephone, facsimle transm ssion, or letter within ninety days of
t he subm ssion of the conplete application to the director. [Eff
7/12/82; am 8/15/87; am 2/14/00] (Auth: HRS 8§396-4)

(I mp: HRS §396-4)

SUBCHAPTER 2- - APPLI CATI ON FOR VARI ANCES AND
OTHER RELI EF

812-53-6 Variance and other relief for inability to conply. (a) Any
enpl oyer, or class of enployers, desiring a variance froma standard, or
portion of it, for inability to conmply with any rule shall file a witten
application with the director.

(b) Al'l applications filed pursuant to subsection (a) above shall be in
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witing and shall include:

(5)

(6)

(7)

(8)

(9)

(10)

—~
O
~——

(2)

(3)
(4)

The nane and address of the applicant;

The address of the place or places of enploynent involved,

A specification of the rule or portion fromwhich the applicant

seeks a vari ance;

A representation by the applicant, supported by representations

fromqualified persons having first-hand know edge of the facts

represented, that the applicant is unable to conply with the rule
or portion of it by its effective date and a detail ed statenent of

t he reasons;

A statenment of the steps the applicant has taken and will take,

with specific dates where appropriate, to protect enployees against

t he hazards for which the standards provide protection

A statement of when the applicant expects to be able to conply with

t he standard and what steps has been taken and will be taken, with

speci fic dates where appropriate, to achieve conpliance with the

rul e;

A staterment of the facts the applicant would present to establish

t hat :

(A) The applicant is unable to conply with a standard by its
effective date because of unavailability of professional or
techni cal personnel or of materials and equi pnent needed to
achi eve conpliance with the standard or because necessary
construction or alteration of facilities cannot be conpleted by
the effective date

(B) Al available steps to safeguard enpl oyees agai nst the hazards
for which the standard provides protection are being taken; and

(C) An effective programis in operation for achieving conpliance
with the standard as quickly as practicabl e;

A certification that the applicant has inforned enpl oyees of the

application by:

(A) Gving a copy to their designated representatives;

(B) Posting a statement giving a sutmmary of the application and
speci fying where a copy may be exam ned, at the place or places
where notices to enployees are nornmally posted (or in lieu of
the sunmary, the posting of the application itself); and

A description of how affected enpl oyees have been inforned of the

application and of their right to petition the director for a

heari ng; and

VWhen the requested vari ance woul d be applicable to enpl oyment or

pl aces of enploynent in nore than one state and concerns a Hawai

OSH standard or portion thereof, identical in requirenents and

substance to a federal standard, the applicant shall:

(A) ldentify the identical Federal standard;

(B) Certify whether or not the applicant has filed for such a
variance, on the sanme facts, with the Assistant Secretary for
Cccupational Safety and Health, U S. Departnment of Labor; and

(C Certify whether or not any citations for violations of the
identical federal standard, or portion thereof, have been
i ssued to the applicant by the federal governnent, and, if
citations have been issued, copies of the citations shall be
i ncl uded.

nterimorder.

A witten application may al so be nade for an interimorder to be

effective until a decision is rendered for the variance filed

previously or concurrently. An application for an interimorder
shal | include statenents of fact and argunents as to why the order
shoul d be granted. The director or the adm nistrator may rule ex
parte upon the application for an interimorder

If an application for an interimorder is denied, the applicant

shal |l be given notice of the denial within forty-five days of the

filing of the conplete application for the interimorder which
shall include a brief statenent of the grounds for denial

If an interimorder is granted, a copy of the order shall be served

upon the applicant.

The enpl oyer shall give notice to affected enpl oyees, by the sane

nmeans used to informthem of an application for a variance, that an

i nteri morder has been granted.
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(d) A variance and other relief for inability to conply may be granted
for up to six nonths and can be renewed once for an additional six nonths. A
witten request for an extension shall be filed not less than thirty days
prior to the expiration date of the original variance and shall include the
reason(s) for the extension request with supporting docunentation if any. |If
an interimorder is granted, the duration of the interimorder is not included
in the six-nmonth period for the variance. [Eff 7/12/82; am 8/ 15/ 87,
am 2/ 14/ 00] (Auth: HRS 8§396-4) (Inp: HRS §396-4)

§12-53-7 Variances and other relief for use of alternate safety
practices, etc. (a) Any enployer, or class of enployers, desiring a variance
for use of alternative safety procedures shall file a witten application with
the director.

(b) An application filed pursuant to subsection (a) above shall be in

writing and shall include:
(1) The nane and address of the applicant;
(2) The address of the place or places of enploynent involved;
(3) A description of the conditions, practices, neans, nethods,

operations, or processes used or proposed to be used by the

applicant;

(4) A statenent showi ng how the conditions, practices, neans, nethods,
operations, or processes used or proposed to be used woul d provide
enpl oyment and pl aces of enploynment to enpl oyees which are as safe
and heal thful as those required by the standard fromwhich a
variance i s sought;

(5) Acertification that the applicant has inforned enpl oyees of the
application by:

(A) Gving a copy to their designated representatives;

(B) Posting a statenent giving a sunmary of the application and
speci fyi ng where a copy nay be exam ned, at the place or
pl aces where notices to enployees are normally posted (or in
lieu of the summary, the posting of the application itself);
and

(G Qher appropriate neans.

(6) A description of how enpl oyees have been informed of the
application and of their right to petition the director for a
heari ng; and

(7) Wen the requested variance woul d be applicable to enpl oynent or
pl aces of enploynment in nore than one state and concerns a Hawai
OSH standard or portion thereof, identical in requirenments and
substance to a federal standard, the applicant shall:

(A) ldentify the identical federal standard,;

(B) Certify whether or not the applicant has filed for such a
variance, on the same facts, with the Assistant Secretary for
Cccupational Safety and Health, U S. Departnent of Labor; and

(C Certify whether or not any citations for violations of the
identical federal standard, or portion thereof, have been

i ssued to the applicant by the federal governnment. |If
citati ons have been issued, copies of the citations shall be
i ncl uded.

Interimorder.

A witten application may also be made for an interimorder to be

effective until a decision is rendered on the application for the

variance filed previously or concurrently. An application for an

interimorder shall include statenents of fact and argunments as to

why the order should be granted. The director or the adm nistrator

may rule ex parte upon the application for an interimorder

(2) If an application for an interimorder is denied, the applicant
shall be given notice of the denial, within forty-five days of the
filing of the conplete application for the interimorder which
shal | include, or be acconpanied by, a brief statement of the
grounds for the denial

(3) If an interimorder is granted, a copy of the order shall be served
upon the applicant.

(4) The enpl oyer shall give notice to affected enpl oyees, by the sane

nmeans used to informthem of an application for a variance, that

an interimorder has been granted. [Eff 7/12/82; am 8/15/87;

—~
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am 2/ 14/00] (Auth: HRS §396-4) (Inp: HRS §396-4)

8§12-53-8 Modification, revocation, and renewal of rules and orders.

(a) An enployer or an affected enployee may apply in witing to the director
for a nodification or revocation of a rule, standard, or order issued under
sections 12-53-6 or 12-53-7. The application shall contain

(1) The nanme and address of the applicant;

(2) A description of the relief, which is sought;

(3) A ftatenent setting forth with particularity the grounds for

relief;

(4) Certification, if the applicant is an enployer, which the applicant

has informed affected enpl oyees of the application by:

(A) Gving a copy to their designated representatives;

(B) Posting at the place where notices to enployees are nornally
posted, a statenent giving a sunmary of the application and
speci fying where a copy of the full application nay be exam ned
(or, inlieu of the sumary, posting the application itself);
and

(© O her appropriate neans.

(5) Acertification, if the applicant is an affected enpl oyee, that a

copy of the application has been furnished to the enployer; and

(6) Any request for a hearing under subchapter 3 of this chapter

(b) The director may nodify or revoke a rule or order issued under
sections 12-53-6 or 12-53-7. Wen this occurs, the director shall publish a
notice of this for general circulation in the State of Hawaii at |east once
within a three week period following the action, thereby affording interested
persons an opportunity to submt witten data, views, or arguments regarding
t he proposal and infornmng the affected enpl oyer and enpl oyees of their right
to request a hearing, and shall take other actions to give notice to affected
enpl oyees. Any request for a hearing shall include a short and plain
statenent of:

(1) How the proposed nodification or revocati on would affect the

requesting party; and

(2) What the requesting party would seek to show on the subjects or

i ssues.

(c) Any final rule or order issued under sections 12-53-6 or 12-53-7 may
be renewed or extended as pernitted by the applicable section and in the
manner prescribed for its issuance. [Eff 7/12/82; am 8/ 15/87; am 2/ 14/ 00]
(Auth: HRS 8396-4) (lnmp: HRS §396-4)

8§12-53-9 Action on applications. (a) Defective applications.

(1) If an application filed pursuant to sections 12-53-6 or 12-53-7 is
i nconpl ete or does not conformto the applicable section, the
director may deny the application

(2) Pronpt notice of the denial of an application shall be given to the
applicant within ninety days of the director’s receipt of the
application packet.

(3) A notice of denial shall include a brief statenent of the grounds
for the denial

(4) A denial of an application shall be without prejudice to the filing
of another application

(b) Adequat e applications.

(1) |If an application has been approved pursuant to sections 12-53-6 or
12-53-7, the director shall publish for general circulation in the
State, at |east once within three weeks following the filing of an
application, a notice of the filing of an application

(2) A notice of the filing of an application shall include:

(A) The terms or an accurate sunmary of the application

(B) A reference to the section of the | aw under which the
application has been fil ed;

(CO Aninvitation to interested persons to submit within a stated
period of time witten data, views, or arguments regarding the
application; and

(D) Information to affected enpl oyers and enpl oyees of any right to
request a hearing on the application

(3) Applicants will be notified by tel ephone, facsinle transm ssion or
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letter within ninety days of the subm ssion of a conplete
application of its acceptance or denial. [Eff 7/12/82;
am 8/ 15/87; am 2/14/00] (Auth: HRS 8396-4) (lnmp: HRS 8§396-4)

812-53-10 Requests for hearing on applications. (a) Wthin the twenty
day tine period allowed by a notice of the filing of an application, any
af fected enpl oyer or enployee may file with the director, a witten request
for a hearing on the application.
(b) A request for a hearing filed pursuant to subsection (a) above shal
i ncl ude:
(1) A concise statenent of facts show ng how t he enpl oyer or enpl oyee
woul d be affected by the relief for which the application was made;
(2) A specification of any statenent or representation in the
application which is being challenged, and a concise sumary of the
evi dence rebutting any statenent or representati on nade within the
application with specific reference to the statenent or
representation being challenged; and
(3) Any views or arguments on any issue of fact or |aw presented.
[Eff 7/12/82; am 8/15/87; am 2/14/00] (Auth: HRS §396-4)
(1 mp: HRS 8§396-4)

8§12-53-11 Consolidation of proceedings. The director may consolidate
or contenporaneously consider two or nore proceedi ngs, which involve the sane
or closely related issues. [Eff. 7/12/82] (Auth: HRS 8§396-4)
(I'mp:  HRS 8396-4)

SUBCHAPTER 3- - HEARI NGS

8§12-53-12 Notice of hearing. (a) Upon request for a hearing pursuant
to this chapter, the director shall serve reasonable notice of hearing.

(b) A notice of hearing shall include:
1) The tine, place, and nature of the hearing;
2) The | egal authority under which the hearing is to be held;
3) A specification of issues of fact and | aw, and
4) A designation of a hearing exam ner appointed by the director to

presi de over the hearing.

c) A copy of a notice of hearing shall be referred to the hearing
exam ner together with the original application and any witten request for a
hearing. [Eff. 7/12/82; am 8/15/87] (Auth: HRS 8396-4) (Inp: HRS 8396-4)

—~ NSNS

812-53-13 Manner of service. Service of any docunment upon any party
may be made by personal delivery, or by mailing to the | ast known address of
the party. The person serving the docurment shall certify to the manner and
the date of the service. [Eff. 7/12/82] (Auth: HRS 8§396-4)

(I'mp:  HRS 8396-4)

8§12-53-14 Hearing exam ners; powers and duties. (a) A hearing exan ner
designated to preside over a hearing shall have all powers necessary or

appropriate to conduct a fair, full, and inpartial hearing, including the
powers to:
(1) Adm ni ster oaths and affirmations;
(2) Rul e upon of fers of proof and receives rel evant evidence;
(3) Provide for discovery and to deternine its scope;
(4) Regul ate the course of the hearing and the conduct of the parties
and their counsel
(5) Consi der and rul e upon procedural requests;
(6) Hol d conferences for the settlenent or sinplification of the
i ssues by consent of the parties;
(7) Make or to cause to be nade, an inspection of the enploynment or

pl ace of enpl oynent invol ved;
(8) Make deci sions in accordance with this chapter and chapters 91 and
396, HRS; and
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(9) Take any other appropriate action authorized by chapters 91 and

(b) Except to the extent required for the disposition of ex parte
matters, a hearing exam ner may not consult a person or a party on any fact at
i ssue, unl ess upon notice and opportunity for all parties to participate.

(c) When a hearing exam ner disqualifies himself or herself to preside
over a particular hearing, the hearing exam ner shall wthdraw by notice on
the record to the director.

(d) Any party who believes a hearing exam ner should be disqualified to
preside, or to continue to preside, over a particular hearing, may file with
the director a notion to disqualify and renove the hearing examiner. A npotion
for disqualification shall be supported by affidavits setting forth the
al | eged grounds for disqualification. The director shall rule upon the
noti on.

(e) Unruly or obstinate conduct at any hearing shall be ground for
exclusion fromthe hearing.

(f) If a witness or a party refuses to answer a question after being
directed to do so, or refuses to obey an order to provide or permt discovery,
the hearing exam ner may nmake orders with regard to the refusal as are just
and appropriate, including an order denying the application of an applicant or
regul ating the contents of the record of the hearing.

On any procedural question not regulated by this chapter or chapters
91 and 396, HRS, a hearing exam ner shall be guided to the extent practicable
by any pertinent provision of the Hawaii Rules of Cvil Procedure. [Eff
7/ 12/ 82; am 8/15/87; am 2/14/00] (Auth: HRS 8396-4)
(I'mp: HRS §396-4)

8§12-53-15 Prehearing conferences. (a) Upon a hearing exam ner's own
notion or the notion of a party, the exam ner may direct the parties or their
counsel to neet with the exam ner for a prehearing conference to consider

(1) Sinplification of the issues;

(2) Necessity or desirability of amendnents to docunents for purposes

of clarification, sinplification, or limtation

(3) Stipulation, adm ssions of fact, and contents and authenticity of

document s;

(4) Limtations of the nunber of parties and of expert w tnesses; and

(5) Oher matters to expedite the disposition of the proceeding and to

assure a just concl usion.

(b) The hearing exami ner shall nake an order which recites the action
taken at the conference, the anendnments allowed to any docunents which have
been filed, and the agreements nade between the parties as to any of the
matters considered, and which linmts the issues for hearing to those not
di sposed of by adm ssions or agreements. The order when entered controls the
subsequent course of the hearing unless nodified at the hearing to prevent
injustice. [Eff 7/12/82; am 2/14/00] (Auth: HRS 8396-4) (Inp: HRS §396-4)

8§12-53-16 Consent findings and rules or orders. (a) At any tine before
the reception of evidence in any hearing or during any hearing, a reasonable
opportunity nay be given to permt the negotiation by the parties of an
agreenment containing consent findings and a rule or order disposing of the
whol e or any part of the proceeding. The allowance of the opportunity shal
be at the discretion of the presiding hearing exam ner, after consideration of
the nature of the proceeding, the requirenments of the public interest, the
representations of the parties, and the probability of an agreenent, which
will result in a just disposition of the issues.
(b) Any agreenent containing consent findings and rule or order
di sposi ng of a proceedi ng shall also provide:
(1) That the rule or order shall have the same force and effect as if
made after a full hearing;
(2) That the entire record on which any rule or order nmay be based
shall consist solely of the application and the agreenent;
(3) A waiver of any further procedural steps before the hearing
exam ner and the director or designee; and
(4) A waiver of any right to challenge or contest the validity of the
findings and of the rule or order made in accordance with the
agr eenent .
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(c) On or before the expiration of the tine granted for negotiations,
the parties or their counsel my:

(1) Submit the proposed agreenent to the presiding hearing exam ner

for consideration; or

(2) Informthe presiding hearing exan ner that agreenent cannot be

reached.

(d) I'n the event an agreenent containing consent findings and rule or
order is submitted within the time allowed, the presiding hearing exam ner nmay
accept the agreenment by issuing a decision based upon the agreed findings.
[Eff. 7/12/82; am 8/15/87] (Auth: HRS 8396-4) (Inp: HRS 8§396-4)

8§12-53-17 Discovery. (a) For reasons of unavailability or for other
good cause shown, the testinmony of any witness may be taken by deposition
Depositions may be taken orally or upon witten interrogatories before any
person designated by the presiding hearing exam ner and havi ng power to
admi ni st er oaths.

(b) Any party desiring to take the deposition of a witness may make
application in witing to the presiding hearing exam ner, setting forth:

(1) The reasons why the deposition should be taken

(2) The time when, the place where, and the nane and post office
address of the person before whomthe deposition is to be taken

(3) The name and address of each witness; and

(4) The subject matter concerning which each witness is expected to

testify.

(c) The notice, which the presiding hearing exani ner may order, shall be
given by the party taking the deposition to every other party.

(d) Each witness testifying upon deposition shall be sworn, and the
parties not calling the witness shall have the right of cross-exan nation
The questions and answers, together with all objections nade, shall be reduced
to witing, read to and subscribed by the witness, and certified by the
of ficer before whomthe deposition is taken. The officer shall seal the
deposition, with two copies in an envelope and send it by registered nmail to
t he presiding hearing exam ner. Subject to objections to the questions and
answers as noted at the tine of taking the deposition, the deposition may be
read and offered in evidence by the party taking it as against any party who
was present, represented at the taking of the deposition or who had due
notice. No part of a deposition shall be adnmitted in evidence by the party
taking it as against any party who was present, represented at the taking of
t he deposition, or who had due notice. No part of a deposition shall be
admtted in evidence unless there is a showng that the reasons for the taking
of the deposition in the first instance exist at the time of hearing.

(e) Whenever appropriate to a just disposition of any issue in a
hearing, the presiding hearing exan ner nmay allow di scovery by any ot her
appropriate procedure, such as by witten interrogatories upon a party,
producti on of docunents by a party, or by entry for inspection of the
enpl oyment or place of enploynent. [Eff. 7/12/82] (Auth: HRS 8396-4)

(I'mp:  HRS 8§396-4)

§12-53-18 Hearings. (a) Except as may be ordered ot herw se by the
presiding hearing exam ner, the party applicant for relief shall proceed first
at a hearing.

(b) The party applicant shall have the burden of proof.

(c) A party shall be entitled to present the case or defense by oral or
docunentary evidence, to subnit rebuttal evidence, and to conduct such cross-
exam nation as may be required for a full and true disclosure of the facts.
Any oral or docunentary evidence may be received, but a presiding hearing
exam ner shall exclude evidence, which is irrelevant, immuaterial, or unduly
repetitious.

(d) The testinobny of a witness shall be upon oath or affirmation
adm ni stered by the presiding hearing exam ner.

(e) If a party objects to the admi ssion or rejection of any evi dence, or
to the linmtation of the scope of any exam nation or cross-exam nation, or to
the failure to limt the scope, the party shall state briefly the grounds for
the objection. Rulings on all objections shall appear in the record. Only
obj ections made before the presiding hearing exam ner nay be relied upon
subsequently in a proceeding.
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(f) Formal exception to an adverse ruling is not required.

(g) Oficial notice my be taken of any material fact not appearing in
evidence in the record, which is anong the traditional matters of judicial
noti ce or concerni ng which the departnment by reason of its functions is
presuned to be expert; provided, that the parties shall be given adequate
notice, at the hearing or by reference in the presiding hearing examner's
decision, of the natters so noticed, and shall be given adequate opportunity
to show the contrary.

(h) The hearing shall be stenographically reported. Copies of the
transcript nmay be obtained by the parties upon witten application filed with
the reporter, and upon the paynent of fees at the rate provided in the
agreement with the reporter. [Eff. 7/12/82; am 8/15/87] (Auth: HRS 8§396-4)
(I'mp: HRS 8§396-4)

§12-53-19 Decisions of hearing examiners. (a) Wthin ten days after
recei pt of notice that the transcript of the testinmony has been filed or such
additional time as the presiding hearing exam ner may allow, each party nmay
file with the hearing exam ner proposed findings of fact, conclusions of |aw,
rule, or order, together with a supporting brief expressing the reasons for
t he proposals. The proposals and brief shall be served on all other parties,
and shall refer to all portions of the record and to all authorities relied
upon in support of each proposal

(b) Wthin ninety days after the filing of proposed findings of facts,
conclusions of law, rule, or order, the presiding hearing exam ner shall nake
and serve the decision upon each party. The decision of the hearing exanm ner
shal I incl ude:

(1) A staterment of findings and conclusions with reasons and based upon
each material issue of fact, law, or discretion presented on the
record; and

(2) The appropriate rule, order, relief, or denial
The deci sion of the hearing exam ner shall be based upon a consideration of
the whol e record and shall state all facts officially noticed and relied upon
[Eff 7/12/82; am 8/15/87; am 2/14/00; am 12/29/00] (Auth: HRS 8§396-4)

(1 mp: HRS 8§396-4)

§12-53-20 Appeals. Wthin twenty days after service of a decision of a
presiding hearing exam ner, any party may file with the hearings exani ner a
witten notion for reconsideration. Any additional supporting documentation
that the requestor would like to submt shall be submtted along with the
request for reconsideration. A reconsideration hearing determ nation decision
will be issued within ninety days of the reconsideration hearing

Wthin twenty days after service of the decision of a reconsideration
hearing, any party nay file a witten notice of contest with the director
Upon receipt, the director shall advise the appeals board of any notice of
contest. |[Eff 7/12/82; am 2/14/00] (Auth: HRS 8396-4) (Inp: HRS 8396-4)

8§12-53-21 Transnission of record. |If exceptions are filed, the hearing
exam ner shall transnit the record of the proceeding to the director. The
record shall include: the application, any request for hearing, notions and

requests filed in witten form rulings, the transcript of the testinobny taken
at the hearing, together with the exhibits admtted to evidence, any docunents
or papers filed in connection with prehearing conferences, proposed findings
of fact, conclusions of law, rules or orders, and supporting reasons, as nmy
have been filed, the hearing examiner's decision, and exceptions, statenents
of objections, and briefs in support, as may have been filed in the
proceeding. [Eff. 7/12/82] (Auth: HRS 8396-4)

(I'mp:  HRS 8§396-4)

8§12-53-22 Decision of the director. |f exceptions to a decision of a
hearing exanmi ner are taken pursuant to section 12-53-20, the director shal
consider them together with the record references and authorities cited in
support, and any objections to exceptions and supporting reasons, then nmake a
decision. The decision may affirm nodify, or set aside, in whole or part,
the findings, conclusions, and the rule or order contained in the decision of
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t he presiding hearing exam ner, and shall include a statement of reasons or
basis for the actions taken on each exception presented. [Eff. 7/12/82;
am 8/15/87] (Auth: HRS 8396-4) (Inmp: HRS §396-4)

SUBCHAPTER 4- - SUMVARY DECI SI ONS

8§12-53-23 Mtion for sunmary decision. (a) Any party may, at |east
thirty days before the date fixed for any hearing under subchapter 3 of this
chapter, nove with or without supporting affidavits for a sunmary deci sion on
all or any part of the proceeding. Any other party may, within ten days after
service of the notion, serve opposing affidavits or counternove for summary
decision. The presiding hearing exam ner may, at his or her discretion, set
the matter for argunent and call for the subm ssion of briefs.

(b) The filing of any docunents pursuant to subsection (a) above shal
be with the hearing exam ner, and copies of any docunents shall be served in
accordance with section 12-53-13.

(c¢) The hearing examiner may grant the notion pursuant to section 12-53-
24 if the pleadings, affidavits, material obtained by discovery or otherw se
obtained, or matters officially noticed show that there is no genuine issue as
to any material fact and that a party is entitled to sumary decision. The
hearing exam ner may deny the notion whenever the noving party denies access
to information by neans of discovery to a party opposing the notion

(d) Affidavits shall set forth the facts as would be adm ssible in
evi dence in a proceedi ng under chapter 91, HRS, and shall show affirmatively
that the affiant is conpetent to testify. Wen a notion for summary deci sion
is made and supported as provided in this section a party opposing the notion
may not rest upon the nere allegations or denials of his or her pleading but
shal | respond by setting forth specific facts showing that there is a genuine
i ssue of fact for the hearing.

(e) Should it appear fromthe affidavits of a party opposing the notion
that, for reasons stated, facts essential to justify the opposition cannot be
presented, the hearing exanm ner may deny the notion for summary deci sion
order a continuance to pernit affidavits to be obtained or discovery to be
had, or nmke another order.

(f) The denial of all or any part of a notion for sunmary deci si on by
t he hearing exam ner shall not be subject to interlocutory appeal to the
director unless the hearing exanminer certifies in witing that the ruling
i nvol ves an inportant question of law or policy as to which there is
substantial ground for difference of opinion and that an i medi ate appeal from
the ruling may materially advance the ultimte term nati on of the proceedi ng.
The al | owance of an interlocutory appeal shall not stay the proceedi ng before
t he hearing exam ner unless the director, or designee, shall so order
[Eff. 7/12/82; am 8/15/87] (Auth: HRS 8§396-4)

(I'mp: HRS 8396-4)

8§12-53-24 Sunmary decision. (a) Were no genuine issue of a material
fact is found to have been raised, the hearing exam ner nmay issue an initial
deci sion to becone final twenty days after service unless within the period of
time any party has filed witten exceptions to the decision. |If any tinely
exception is filed, the hearing exam ner shall fix a tinme for filing any
obj ections to the exception and any supporting reasons. The director, after
consi deration of the exceptions and any supporting briefs filed and of any
obj ections to the exceptions and any supporting reasons, may issue a fina
deci si on.

(b) An initial decision and a final decision nmade pursuant to subsection
(a) above shall include a statenent of:

(1) Findings and conclusions, and the reasons or basis on al
i ssues presented; and
(2) The terms and conditions of the rule or order made.

(c) A copy of an initial decision and a final decision under this
section shall be served on each party.

(d) Where a genuine material question of fact is raised, the hearing
exam ner shall set the case for an evidentiary hearing in accordance with
subchapter 3 of this chapter. [Eff. 7/12/82; am 8/15/87] (Auth: HRS 8396-4)
(I'mp:  HRS §396-4)
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SUBCHAPTER 5-- EFFECT OF I NI TI AL DECI SI ONS

8§12-53-25 Appeal of a hearing exaniner's decision. A hearing
exam ner's decision under this chapter shall not be operative unless it
beconmes final pursuant to section 12-53-19(b). [Eff. 7/12/82; am 8/ 15/ 87]
(Auth: HRS 8396-4) (Inmp: HRS 8§396-4)

8§12-53-26 Finality for appeals board review Only a decision by the
director shall be final departnent action for purposes of appeals board
review. A decision by a hearing exam ner, which beconmes final for |ack of
appeal is not final departnent action for purposes of appeal board review or
judicial review, or both. [Eff. 7/12/82; am 8/15/87] (Auth: HRS 8§396-4)
(I'mp: HRS 8396-4 and 8396-11)
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